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SS)VSoA'1 BASED LANGUAGE
IN LEGAL COMMUNICATION
John L. Barkai
Most people prefer to communicate in either a visual, auditory,
or kinesthetic modality. By carefully observing the language
employed and the movements of the eye, the listener can
discern the correct representational system being utilized and
match it in his response.
Lawyers are professional
communicators. Languageis their principal tool. From
the first moment of law school to the
last day of legal practice, lawyers re-
ceive, internally organize, and con-
vey information.
When conversing orally, the law-
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yer's effectiveness often is dependent
on his ability to establish rapport
with the other person. In fact, the in-
formation and rapport functions of
communication often are insepara-
ble.
Despite the central importance of
communication to lawyering activi-
ty, no explicit model ever has been
developed for the legal profession.
When attention has been directed
towards legal communication, most
of the emphasis has been on written
intercourse. But lawyers gather and
convey much of their information
orally. A large part of a lawyer's dai-
ly activity consists of conversations
with clients, witnesses, judges, and
other lawyers.
This article will present suggestions
for improving oral legal communi-
cation. The discussion will examine
the sensory-based models of parts of
the world that human beings experi-
ence and how they affect the com-
munication process, how the use of
these models can improve the rapport
and information functions, and how
they may be utilized in the prepara-
tion and trial of a legal case.
A PERSONAL WORLD MAP*
There is a difference be-
tween the physical world
and how a living creature experi-
ences it. Each species has sense-re-
ceptor structures and mechanisms
that meet its informational needs. A
person, for example, can detect only
certain aspects of the physical en-
vironment that do not exceed certain
thresholds. Even within these limits,
at any moment an almost infinite
amount of information is available
to his sensory apparatus. To absorb
all of this data is impossible. People
pay attention, both consciously and
unconsciously, only to a few experi-
ences within the vast array available.
No one grasps the full reality.
Some of its aspects necessarily are
deleted and distorted in constructing
a model of the world. Hence, a hu-
man being never knows exactly what
is happening around him. What he is
doing constantly is extracting some
of the almost unlimited number of
sensory experiences and organizing
them into a model of his universe.
The selected bits of information
enable him to view existence as a
continuous whole, allowing him to
create a map of the world he inhabits.
Every map is to some degree unique,
because each includes different ex-
periences selected from the shared ex-
periences available to all people.
As a consequence, the map is not
the territory. Maps differ from the
reality of the physical world, even as
different persons have differing
maps for the same territory. The
value of the maps is derived from
their relationship to territory; the
more similar the map is to the ter-
ritory, the more useful the map is to
the person who employs it. Further-
more, the greater the similarity be-
tween maps of different people, the
greater the shared understanding.
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If a person's map of the world dif-
fers greatly from reality, an alteration
of the map might be in order. The
change would involve psychotherapy.
Lawyers should be concerned with
reading maps, not with altering them.
In legal communication, lawyers
should be able to use a variety of
maps for traversing the same ter-
ritory.
An understanding of the map-
territory distinction suggests that
determining reality is impossible and
often not a useful pursuit. Yet one
view of the legal system is that a trial
seeks to discover the truth. This pos-
tulate seems unwarranted. At best, a
trial can only collect similar reports
on a shared experience. Duffy, Prac-
ticing Law and General Semantics, 9
W. Res. L. Rev. 119, 124 (1958).
ENSORY BASED CHARTS *
The physical world has a
vast number of qualities
that can be detected by human be-
ings through the five senses of sight,
sound, touch, taste, and smell.
These senses are used to create the
maps of experience, with each sense
providing the basis for a separate
map, and the total of all experiences
resulting in yet another map.
Although all of the senses operate
constantly, usually, a person ignores
most of the sensory input and fo-
cuses attention on the sense system
receiving the information most im-
portant at the time. For example, the
reader of this article is at the moment
probably most aware of the words
printed on this page- not the feeling
in his right leg, the sounds around
him, the smell in the air, or the taste
in his mouth.
The external world, however, is
only one cause of the maps created
by people. The internal mind, too,
generates internal experiences, which
seem to be based upon previous sen-
sory perceptions. No matter how ab-
stract and intangible a word may ap-
pear to be, its meaning always relates
back to impressions acquired through
the senses.
All people can see images in the
mind's eye that are not present in
front of their faces. Likewise, they
can internally generate sounds, feel-
ings, tastes, and smells that have no
contemporary counterpart in the ex-
ternal world, although people vary
widely in their ability to conjure up
memories of the past or sensations
never previously felt. These internal
and external worlds combine to pro-
duce the human maps.
HE ROLE OF LANGUAGE*
The physical senses and lan-
guage are the key elements
of the human communication sys-
tem. Not long after birth, people
begin to learn a language system. that
allows them to translate the informa-
tion acquired from the external
world and created in their internal
world into a form which can be used
to communicate with other people.
Because of different sensory experi-
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ences, words have slightly different
meanings to each person; hence, all
words are metaphors. But since
words have sufficiently similar mean-
ings to most people, human com-
munication can take place.
As people interact with the world
in which they live, they constantly re-
fer to the maps they have created.
While these maps seem buried deep
within people, perhaps even within
their unconscious minds, the maps
are, in fact, visible and can be read.
Listening can give the lawyer very
detailed information about the
speaker's maps. Reading them is
simply a matter of specially directed
listening skills.
Words as Thought Concepts
Thinking is an extension of the sen-
sory process. When thinking, images,
feelings, and words run through a
person's head. They generate lan-
guage, with the words actually repre-
senting the particular mode of sen-
sory-based thinking in which the
speaker is engaged. By recognizing
the mode and directing his speech
towards it, the lawyer can improve
communication with the speaker.
The fact is that communication is
in part conscious and in part un-
conscious. The content is usually
conscious; the process is largely un-
conscious. When speaking, a person
selects, usually unconsciously, words
that reflect the sensory system with
which the speaker is perceiving his
experience. As a result, how the con-
sciously expressed experience is
represented can be detected through
the words chosen at the unconscious
level. These sensory modes of ex-
pression - with one mode for each
sense - are called "representational
systems."
Hence, careful listening will lead
to an awareness of the speaker's map
of the world as indicated by his sen-
sory-based predicates - the adjec-
tives, adverbs, and verbs that define
the relationship between the noun
parts of the sentence. The nouns of a
sentence reveal the speaker's con-
tent; the predicates reveal the proc-
ess.
Normally, lawyers concentrate on
content, unfortunately neglecting
the process. Yet valuable additional
information is available by tuning
into the process of communication.
For example:
e A visual speaker: "I clearly get the
picture. "
* An auditory speaker: "I hear
what you are saying. "
* A kinesthetic speaker: "I do get
the point of it; it is not hard to
grasp. "
Communication is usually limited
to the three sense modalities of vi-
sion, hearing, and feeling, and this
article will concentrate on them. The
gustatory and olfactory systems are
used so infrequently in speech-with
the corresponding assumption that
they are used relatively infrequently
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in the thinking process-as to not
merit extensive study. Some readers,
of course, might think that this dif-
ferentiation "stinks" or leaves a
"bitter taste" in their mouths.
A Meaningful List
The following list will aid in the
recognition of the three major rep-
resentational systems in speech. A
shorter list can be found in G. Bellow
& B. Moulton, The Lawyering Proc-
ess 932 (1978).
Visull
see
picture
flash
glimmer
envision
clearly
scene
blank
dark
look
blue
watch
appear
dull
perspective
imagine
bright
show
focus
vague
disappear
illustrate
colors
shapes
Auditoy
hear
listen
shout
loud
tell
whisper
talk
screech
amplify
tune
tone
scream
hamonize
discord
silent
ring
bell
purr
squeal
crackle
converse
say
remark
rattle
Kinesthetic
feet
point
smooth
push
cold
grasp
firm
contact
hard
reach
sft
touch
tight
rough
handle
solid
stuck
cement
heavy
Pull
knock
hold
brush
viewpoint
obvious
transparent
vgilnt
eye-to-eye
watch out
fantasy
vision
quiet
voices
clap
hum
tap
snap
drip
slam
strike
sensitive
tie
seize
cover
beat
hang
tickle
Representational Language
Every person seems capable of
receiving input and organizing it in
any of the representational systems.
A person's speech, however, nor-
mally is not equally divided among
words reflecting the three systems.
Usually, only a single representa-
tional system will be utilized by the
speaker, depending on the context of
the communication. The predicates
that occur most frequently identify
the most consciously significant sen-
sory mode for that particular con-
text.
Lawyer
(visual)
"I look at my legal
career as having a
rosy future."
Jogger "Although it was
(kinesthetic) hard starting up,
my jogging now
strikes me as im-
proving. I feel I can
handle it."
Although no one representational
system is better than any other for
understanding the world and cre-
ating maps of its territory, and some
individuals use all representational
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systems constantly, most people
have a most-highly-valued represen-
tational system that is the primary
way for processing their worldly
experience. In their most-highly-
valued representational system, peo-
ple can make the finest distinctions.
By habit and during times of stress,
they will rely on their favored sense
mode. Which of the three systems is
chosen by the speaker is irrelevant to
the lawyer; to him, the important
thing is to recognize the most-highly-
valued system of the speaker.
listening skills training frequently say
things like "It sounds to me" or "I
hear you saying" or "So the way you
see it is." These statements may re-
flect either the sensory system in use
or a learned response. A more accu-
rate gauge of a person's true repre-
sentational system can be gained
from responses to questions. Then he
must go to his stored experiences and
access and think through his repre-
sentational system about the infor-
mation required for the answer.
Neutral Words
Certain process word
cific with respect to any
tional system. Examples
good
nice
learn
sense
know
think
change
trust
consider
realize
believe
These predicates do n
sensory process utilized.
lying representational sy
uncovered, however,
"How, specifically, do
(know) (understand) tha
Furthermore, certain
sponses employed by
communicators or by
special training do not n
flect the representational
the word would normal]
For example, people wi
FFECTIVE COMMUNICATION
e Knowledge of representa-
s are unspe- tional systems relates direct-
representa- ly to the principal lawyering tasks of
are: gathering and conveying informa-
tion and to the subsidiary need of
indicate building trust or establishing rap-
understand port. As a professional communi-
experience cator, the lawyer strives to under-
remember stand other people and to be under-
respect stood. Skilled use of representational
be aware systems will facilitate his work.
Communicating with a person in
ot reveal the his representational system should
The under- give him a feeling that his inner
'stem can be world is understood, thereby facili-
by asking: tating trust and making information
you think transfer easier. Two people then ap-
it?" pear to share the same reality and
learned re- speak the same language. Mismatch-
professional ing creates confusion; if a person's
people with thinking process requires feelings,
ecessarily re- then seeing pictures is almost a dif-
system that ferent language.
y represent. A lawyer wants to get across to
io have had people in a manner that makes it
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most likely that he will be under-
stood. In some cases, being "clear"
(visual) might not be the best strategy;
perhaps it might be better if the words
"rang" true (auditory), or maybe the
need is to make "contact" (kin-
esthetic) with the listener.
As the professional communi-
cator, the lawyer should accept the
primary responsibility for communi-
cation, and hence he has the obliga-
tion to utilize the most-highly-valued
representational system of the peo-
ple with whom he communicates
even if that means abandoning his
own most-highly-valued system.
Representational systems can be
utilized in any communication.
Although the greatest impact is
made in verbal communication, they
are also important in written com-
munication. The major decision on
the utilization of a representational
system depends upon the number of
people involved and the type of feed-
back the lawyer is receiving.
ROUP COMMUNICATION*
In communicating with
groups, a lawyer usually
receives little, if any, immediate in-
dication of the most-highly-valued
representational system of each
group member. Inadequate feed-
back occurs when addressing six-and
twelve-person juries, three- to nine-
person panels of judges, boards of
directors, continuing legal education
audiences, law school classes, or any
public service group. Furthermore,
even if the most-highly-valued rep-
resentational system of each indi-
vidual member could be ascertained,
probably some group members are
primarily visual, others primarily
auditory, and still others primarily
kinesthetic.
Absent special considerations,
each person should be made to feel
that the lawyer understands his
model of the world. The lawyer must
be able to speak in all three represen-
tational systems. Consciously, he
should mix his predicates so as to
have something for everybody. His
words should create images for the
visuals, provide sounds for the
auditories, and invoke feelings for
the kinesthetics. Not that a person
whose most-highly-valued represen-
tational system is not represented in
a communication will not under-
stand the communication; but if his
representational system is included,
he is more likely to comprehend bet-
ter and to have greater rapport with,
and confidence in, the lawyer.
Another approach would utilize
predicates that do not indicate a par-
ticular representational system. This
is difficult to do, however, because
unspecified predicates are more lim-
ited and not as rich and varied as the
other systems. The lawyer would
have fewer words with which to
work.
NDIVIDUAL COMMUNICATION
* When communicating with 
a
single person,the lawyer must
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A Self-Assessment Examination
The self-assessment examination is based upon the various articles in this
issue. The answers will be found on page 64.
1. Gilbert Harris, age 45, and his wife, Donna, age 42, were married in
1960. They have two children, Steven, age 13, and Jill, age 6, and live in
New City, a town of about 35,000 inhabitants. Gilbert is a partner in the
largest law firm in town. He usually leaves home for the office at about
8:00 a.m. and returns at 5:30 p.m. He seldom works weekends and never
on major holidays. He plays golf at least three times a week, weather per-
mitting, at the New City Country Club, where the family holds a
membership, and attends the major sports events in town. He had played
on his college basketball team. Donna, a physician, is an anesthesiologist
at the Center City Municipal Hospital, a 200-bed general hospital. While
she is on call for emergencies, normally she spends four mornings a week
at the hospital, from 8:00 a.m. to 1:00 p.m.
The Harrises occupy a 12-room single house on a two-acre lot. They
employ a full time maid-cook, who does the shopping for food, a part-
time gardener-butler, and Annie, whose main responsibility during the
past five years has been the children. She helps with the homework, wat-
ches them when they are sick, and chauffeurs them to their appoint-
ments. Their clothing, however, has always been purchased by their
mother. Steven is an avid golf player, and he plays golf with his father,
who taught him the game, once a week, weather and time permitting. He
also plays basketball on his high school team, and wants td be a lawyer.
Jill goes to dancing school, an activity encouraged especially by her
mother. Both children attend Catholic parochial schools. Gilbert is a
practicing Catholic, and while Donna is a nonpracticing Unitarian, she
had agreed at the time of their marriage by a Catholic priest to raise the
children in that faith.
Gilbert and Donna seemed happy together and were socially active in
the community until Donna met Dr. John Locke, 15 years her junior,
who came to intern at the Municipal Hospital. They had an affair
together, and when Gilbert learned about it, the family relationship
deteriorated quickly. Donna left to live with Dr. Locke, and she and
Gilbert have agreed to a divorce, a division of the property, and the
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financial arrangements for the children. The only dispute is over
custody, which both parties desire. It is understood that whoever gets
custody of Jill will also retain Annie. Steven has indicated that he would
prefer to be with his father, who is more athletic and whose ability to
speak well he admires. What are the factors that a judge should consider
in awarding custody?
2. Into how many classes are medical devices classified by the Medical
Device Amendments of 1976?
3. What does an upper-right eye movement signify?
4. What does a "due-on-sale" clause accomplish?
5. James Bright owns five acres of land that he bought seven years ago for
$5,000. Though the land is largely forest and uncultivated, a number of
housing developments are being built near it, and construction has begun
on a major highway that is going to run along one of its borders. As a
result, a shopping center developer has offered James $25,00 for his
acreage. James thinks that the property will be worth about $200,000 in
four more years.
The only child of James, Mary, is being married, and for the occa-
sion, James would like Mary to own the ground. He approaches you, as
his lawyer, with a plan to "sell" the land to Mary for $30,000, and, since
Mary does not have any money of her own, to accept five non-interest-
bearing $6,000 notes signed by her, each note becoming due on another
anniversary of her marriage. At the end of the five years, the full $30,000
of notes will have become due. Each year, he and his wife will give Mary
tax-free $6,000 as an anniversary gift, which Mary will return as pay-
ment on the note then due. What would be your advice to James?
6. Fill in the missing words: The usual mechanism for obtaining affirmative
relief for the client in the pretrial phase is the
hearing and order.
7. Name three sale transactions that should not trigger a "due-on-sale"
clause.
8. In addressing a jury, which representational system(s) can an attorney
employ?
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first detect the most-highly-valued
representational system employed by
the person and then use that repre-
sentational system in his own speech.
Essentially, the lawyer must be fluent
in all three representational system
languages.
For example, the lawyer's inquiry
into a client's problem would differ
depending on the client's representa-
tional system.
Lawyer to "How do you see
visual client: your problem?"
Lawyer to
auditory
client:
Lawyer to
kinesthetic
client:
"What would you
like to tell me
about your prob-
lem?"
"How do you feel
about your prob-
lem?"
A lawyer could even keep a list of
the representational systems of the
people he frequently encounters, so
that he will not have to rediscover
the system each time he engages
those people in conversation.
In sum, while some persons use
different representational systems in
various contexts, and others fre-
quently employ two, or even all
three, representational systems, a
lawyer should seek the representa-
tional system utilized most often by
the person to whom he is speaking
and match it in order to increase rap-
port and improve information trans-
fer.
YE MOVEMENTS 9 In con-
versing with lawyers, clients
generally talk about their
past experiences, whether it be a com-
mercial transaction or a crime situ-
ation in which they were involved.
These events are no longer felt di-
rectly through sensory receptors,
and therefore the speakers must rely
on their memories. Through a men-
tal process, these recollections are
accessed and brought into conscious-
ness. Although predicates reveal the
sensory channels in which these ex-
periences are stored, nonverbal be-
havior also indicates which repre-
sentational systems speakers are us-
ing. Some people can detect repre-
sentational systems by paying atten-
tion to tonal qualities of the voice,
tempo of speech, breathing, and skin
color changes.
The human eye always has been
considered important in communi-
cation. A recent theory is that eye
movements literally show from
which representational system the in-
formation is coming. Each major
sense-visual, auditory, and kin-
esthetic-is linked to a distinctive eye
movement.
Often when a person is asked a
question, he says before he answers,
"Oh, let's see," as his eyes move up-
wards. Sometimes, his head will tilt
backwards. The speaker is literally
looking for a visual image to disclose
the answer, even though he has little
conscious awareness of this process.
An eye movement may be only a
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mere flicker or may last for several
seconds. For purposes of nonverbal
behavior, eye movements are limited
to up, middle, and down vertical
positions, and right and left horizon-
tal positions. The typical eye move-
ment patterns for right-handed peo-
ple and the corresponding links to
the sensory process are as follows:
Eye Movement
Up, right or left
Straight ahead,
unfocused, or
dilated pupils
Middle, right or
left
Down, left
Down, right
Right and left refer
er's sides. Furthermo
ments to the left in
bered experiences; to
structed experiences.
experiences are thi
speaker has personall
perceived; construct(
are things that are d
other experiences. For
ing one's first classro
remembered experien
self sitting in that c
visual constructed ima
ed experiences either I
place or are unlikely t
The following chai
accessing patterns
right-handed person.
Representational
System
Visual
Visual
Eye Movement
Up, left
Up, right
Middle, left
Middle, right
Down, left
Down, right
Representational
Systems
Visual con-
structed
Visual
remembered
Auditory con-
structed
Auditory
remembered
Auditory
Kinesthetic
Left-handed people have their
Auditory right and left positions reversed.
Some people have different eye
Auditory movement patterns. For example, a
Kinesthetic person may access visual constructed
s to the speak- images down and to the left. How-
ever, that eye movement will con-
re, eye move- sistently indicate the same sensory
dicate remem- experience for him. By comparing
the right, con- verbal predicates with eye move-Remembered
ngs that the ments or by specific questioning, the
ly and directly lawyer can determine if the person
d experiences has the typical eye movement pattern
eveloped from or some other form.Eye patterns can be used to deter-
r example, see- mine a person's representational
om is a visual system and to confirm the verbal
ce. Seeing one- predicates. Eye movements can help
lassroom is a the lawyer select words that will aid
tge. Construct- the client to retrieve information
have not taken stored in his mind but not presently
A: occur. in his consciousness. For example:
for a normal "What else do you remember about
the accident?"
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"Nothing, really" (eyes up to the
left, indicating visual).
"Could you give me a better picture?
What other images do you remem-
ber?"
When a person is accessing sen-
sory experience internally, he is likely
to miss external sensory input. When
the eyes are moving, the person may
not hear, at least consciously, what
the lawyer is saying. A lawyer may
want to pause when a person's eyes
are moving rapidly or to repeat what
was just said on the assumption that
the person was accessing internal in-
formation and was unlikely to grasp
the lawyer's statement or question.
S YSTEMS AND CLIENTS *
From the moment a lawyer
first meets a client until the
case is closed, awareness of represen-
tational systems can improve the
lawyering activities.
As the client walks into the law-
yer's office, he is probably thinking
of his legal problem or about the
meeting with the lawyer. Typically,
the client is under stress and is using
his most-highly-valued representa-
tional system. A lawyer who can
read eye movements can learn what
system language to employ even be-
fore a single word has been spoken.
If the client's eyes are looking up,
the lawyer might say: "Hello. How
do things look to you today?" If the
client is looking to the side, the
greeting might be: "Hello. What
would you like to talk about today?"
If the client's eyes are turned down-
ward to the right, the lawyer might
ask: "Hello. How are you feeling to-
day?"
Although these opening sentences
may appear too direct, sound too
forward, or feel too awkward to
some readers, to the clients actually
thinking in the manner their eye
movements suggest, these questions
are entirely appropriate and are most
likely to build rapport.
Because reading eye movements
may be difficult, the spoken pred-
icates of the client may determine
more easily the representational
system in use. The lawyer asks a
question and then pays careful atten-
tion to the content and process of the
response. An initial open-ended
question by the lawyer will allow the
client to select the first topic.
Thus, to the lawyer's query:
"Hello. How can I help you?" the
visual client may reply: "It looks like
my wife and I need a divorce. I just
don't see how our relationship will
work any more." The auditory client
may answer: "I think it's time for a
new will. I hear old age whispering to
me." The kinesthetic client may say:
"The police are trying to stick this
rap on me. I didn't do anything.
They can't touch me."
Unspecified words in a question
make the discovery of the client's
representational system easier. Cli-
ents have a marked tendency to re-
peat some of the lawyer's own lan-
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guage. If the lawyer employs a term
indicating a particular representa-
tional system, the client may use it.
For example:
The lawyer: "Can you tell me
what you see as the problem?"
The client: "I see as my problem
the depressing relationship I have
with my husband" (eyes down right).
If the client parrots the words of
the question, the lawyer's task
becomes more difficult, requiring
more listening for predicates that
will determine the representational
system to which the client resorts.
The eye movements will become in-
creasingly important, because they
may point to an incongruity between
the representational system of the
predicate and the representational
system suggested by the eyes.
Eliciting and Offering Information
To gather information, the lawyer
can ask a question that matches the
client's most-highly-valued repre-
sentational system.
Lawyer: "What happened next?"
Client: "That's really all. I don't
remember any more."
Lawyer to visual client: "Well,
what did it look like after that?"
Lawyer to auditory client: "Can
you remember the next sound you
heard?"
Lawyer to kinesthetic client:
"What did it feel like then?"
Or, rather than simply focusing
the client's attention to his most-
highly-valued representational sys-
tem, the lawyer could direct that
client to a review of all the represen-
tational systems:
Lawyer: "Well, let's try this. Pic-
ture yourself back there. You might
even want to close your eyes. Recall
what is being said and the other
sounds in the room. What are you
feeling?"
When using all three representa-
tional systems, the best results are
usually obtained by starting with the
client's most-highly-valued represen-
tational system because the client is
most adept at using it. Once the
client has been able to recreate one
portion of an experience, he can be
led to other, less well remembered,
portions of it.
During counseling and when con-
veying information, using the client's
most-highly-valued representational
system will lead to easier and better
understanding by the client. Thus:
To visual client: "I see three op-
tions for you."
To auditory client: "It sounds like
there are three possible options."
To kinesthetic client: "I feel you
have three options."
Parties
These uses of representational
systems will work equally well with
witnesses and even opposing coun-
sel. The technique can be employed
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during witness interviews, deposi-
tions, examinations in court, and
negotiations with opposing counsel.
On the other hand, at certain
times, as during cross examination
of a witness in court, the lawyer may
purposely wish to mismatch repre-
sentational systems in the hope of
creating confusion or a negative per-
sonal dynamic.
In the courtroom, most of the ef-
fort should go to matching the repre-
sentational system of the decision-
maker, not the witnesses. A single
judge will present less difficulties
than a whole jury. Furthermore, a
judge can be studied before the court
appearance by sitting in his court-
room and paying careful attention to
his behavior. With sufficient atten-
tion, it might even be possible to
determine the most-highly-valued
representational system for each
judge on a three- or nine-judge
panel.SYSTEMS AND JURORS * Far
greater difficulty is involved
in determining the represen-
tational systems of jurors. A lawyer
has few opportunities to observe the
behavior of jurors and listen to their
conversations. The only significant
contacts will come during the voir
dire and the opening and closing
arguments.
To be useful during the trial, the
representational systems of the ju-
rors must be determined as early as
possible, or, practically speaking,
during the voir dire. If the trial is a
process for reconstructing legally
significant events so that a decision-
maker can determine the facts and
subsequently apply the law, it is
essential that the lawyer employ the
terms with which the jurors best
understand the world.
The discovery of the representa-
tional system predicates should not
require much, if any, additional time
during the voir dire. What is nec-
essary is special skill. Nor should it
matter much whether the judge or
the lawyers question the prospective
jurors. The only difference may be
in the form of the questions. Unless
eye accessing cues are used effective-
ly, closed or leading questions,
which judges seem to ask more fre-
quently than lawyers, generally
make the determination of a repre-
sentational system more difficult.
Lawyers who are permitted to con-
duct voir dire should solicit the view-
points and feelings of prospective
jurors.
Addressing the Jury
Even if the lawyer can recognize
the representational system of the in-
dividual jurors, the essential prob-
lem of group communication is still
present. With the three major repre-
sentational systems likely to be rep-
resented, in which system should the
lawyer speak to the whole jury dur-
ing his opening and closing argu-
ments? Three possibilities exist. He
can:
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" Use unspecified predicates;
" Speak only to certain members of
the jury in their representational sys-
tem; or
e Employ all three representational
systems.
Theoretically, the unspecified predi-
cates should be the most effective, be-
cause each juror can access his own
most-highly-valued representational
system and think that the lawyer is
speaking his language. Unfortunately,
the unspecified mode is the most lim-
ited; fewer word choices exist.
A second approach is to speak ex-
clusively in the representational sys-
tem of certain jurors. If the majority
of the jurors share one representa-
tional system as their most-highly-
valued, or if one juror - usually the
foreman - appears to be the most
persuasive and influential member,
the lawyer can employ the majority's
or that juror's system. A less compli-
cated variation is not to use only one
representational system, but to
speak most frequently in that sys-
tem, although the others would also
be utilized. The most difficult tech-
nique involves switching representa-
tional systems depending upon whom
the lawyer is addressing. As he looks
directly at different jurors, he changes
his vocabulary to the representational
system of the person to whom he is
speaking.
The "something-for-everybody"
solution is the easiest, because the
lawyer can preplan his vocabulary
before he even sees and hears the
jurors. He can consciously mix his
predicates and use words reflecting
all representational systems. Not on-
ly will all the jurors sense that the
lawyer talks their language at some
point during the proceeding, but as
all the sensory modes are being pro-
jected, the jurors will experience
some parts of their world in all the
representational systems.
Ladies and gentlemen of the jury. I will
try to create a picture of the events of the
day for you that will allow you to hear
what those people heard, and to feel what
they felt on July 11 th of last year. The
evidence will show that the bright, hot
sun beat down on the men straining their
every muscle on the construction site,
while the children laughed and shouted in
the nearby park.
C ONCLUSION * The theory of
representational systems is
an analysis of communica-
tion. It works most of the time.
Rather than ask whether the model
is always accurate, it would be bet-
ter to inquire whether the model is
useful.
To be an effective listener and
communicator, a lawyer must attend
to the process, as well as the content,
of communication. Close scrutiny of
how things are said, in addition to
what is said, is essential. Lawyers
will need to improve their listening
skills if they want to improve their
effectiveness.
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